Agreament in all respects;

14.2.9 That the transferee, at 1ts expense,
refurbish the Premises to conform to Franchisor's then-current
srandards and specifications and complete the refurbishing and
other reguirements within the time specified by Franchisor;

14.2.10 That Franchisee remain liable for all of the
obligations to Franchisor in conmnection with the Franchised
Buciness which arose prior tc the effective date of the Transier
and execute any and all instruments reagsonably reguested by
Franchisor to evidence such liability;

14.2.11 That the transferee (or, if the transieree is
a corporation or partnership, a principal of the transferee
acceptable to Franchisor) and the transferee's manager (if
trancferes or transferee's principal will not manage the
Franchised Business), at the traznsferee's expense, complete any
training programs then in effect for franchisees and managers
upon such terms and conditions as Franchisor may reasonadly
reguire;

14.2.12 Upon sale or other zlienation of the
franchise by Franchisee, the Franchisee will be regquired to pav a
non-raefundable transfer fee equal to the greater of Five Thousand
Dollars (85,000.00) or ten percent (10%) of the sales price, or
sotal consideration, monetary and/or non-monetary, but not to
exceed the then current Initial Franchise Fee (currently
£12,500.00). Upon sale or other alienation of the franchise by
Franchisee to another franchisee, the Franchicee will be reguired
to pay a non-refundable trancfer fee equal to ten percent (10%)
of the sales price, or total consideration, monetary Or non-
monetary, but not to exceed the current Initial Franchise Fee
(currently $12,500.00). The transfer fee is for the training,
supervision, administrative costs, overhead, counsel fees,
accounting and other Franchisor expenses in connection with the
trancfer. Such fee shall be due at the time of Transfer.
However, in the case of a Transfer to a corporation formed by
Franchisee for the convenience of ownership, no such Transfer Zee
chall be required, if Franchisee owns 51% of the eguity interests
in such corporation.

14.3 If any party holding any direct ox indirect
interest in this Agreement, in Franchisee or in all or
substantially all of the assets of the Franchised Business
proposes to Transfer any interest in this Agreement, Franchisee
or all or substantially all of the assets of the Franchised
Business, the Transfer of which would have the effect of
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transferring such interest Or assets, by accepting any bona fide
offer from a third party to purchase such interest and/or assets,
such partyv shall notify Franchisor in writing of each such offer,
and shall provide such information and documentation relating to
the offer as Franchisor may require. Franchisor shall have the
right and option, exercisable within thirty (30) days after
receipt of such written notification, to send written notice to
the transferor that Franchisor intends tO purchase the
transferor's interest or the assets on the same terms and
conditions offered by the third party. 1if Franchisor elects LO
purchase the transferor's interest or assets, closing on such
purchase must OCCUr within thirty (30) days from the date of the
notice to the transferor of the election toO purchase by
Franchisor. Any material change in the terms of any offer prior
+o clocing shall constitute a new ocffer subject to the same
rights of first refusal by Franchisor as in the case of an
initizl offer. Failure of Franchisor to exercise the opricn
afforded by this Section shall not constitute a waiver of any
other provision of this Agreement, including all of the
requirements of this Agreement with respect to & proposed
Transfer. If the consideration, terms and/or conditions offered
by a third party are such that Franchisor mav not reasonably be
raguired to furnish the same consideration, terms and/or
condition, then Franchisor may purchase the interest or assets
proposed to be sold for the reasonable equivalent in cash. If the
parties cannot agree within a reasonable time on the cash
consideration, an independent appraiser shall be designated by
Franchisor, and the determination of such appraiser shall be
hinding.

14.4 Upon the death or mental incapacity c¢f any person
with an interest in the Franchised Business, the Transfer of
which would have the effect of transferring control of
Franchisee, the executor, administrator or personal
representative of such person shall transfer, within six (6)
months after such death or mental incapacity, such interest to a
third party approved by Franchisor. Such Transfers, including,
without limitation, Transfers by devise or inheritance, shall be
subject to the same conditions as any intervivos Transfer.
However, in the case of Transfer by devise or inheritance, if the
heirs or beneficiaries of any such person are unable to meet the
conditions in this Section 14, the personal representative of the
deceased shall have a reasonable time to dispose c¢f the
deceased's interest, which disposition shall be subject to all
the terms and conditions for Transfers contained in this
agreement. If the interest is not disposed of within a
reasonable time, not to exceed six months, Franchisor may
terminate this Agreement.
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14.5 Franchisor's consent to a Transier of any interest
in this Agreement, in Franchisee Or in all or substantially all
of the assets of the Franchised Business shell not constitute a
waiver of any claims it may have against the transferring party.
nor shall it be deemed a waiver of Franchisor's right to demand
exact compliance with any of the terms of this Agreement by the
transferor or transieree.

14.6 211 materials required for anyv cffering of
securities of Franchisee by federal or state law shall be
submitted to Franchisor by the offeror for review prior to filing
with any govermnment agency; and any materizls to be used in any
exempt offering shall be cubmitted to Franchisor for review prior
to their use. No offering shall imply, by use of the Proprietary
Marks or otherwise, that Franchisor ig participating in an
underwriting, ilssuvance oI offering of any of 1its Proprietary
Marks or other property; that Franchisor ig participating in an
underwriting, issuance o0r offering or securities of either
Franchisee or Franchisor; and Franchisor's review of any coffering
shall be limited solely to the subject of the relationship
berween Franchisee and Franchlsor. Franchisee and the other
participants in the offering must fully indemnify Franchisor in
connection with the offering. FOIr each proposed offering,
Franchisee shall pay to Franchisor & non-refundable fee of Five
mhousand Dollars ($5,000.00) or such greater amount as may be
necessary to reimburse Franchisor for its out-of-pocket coOsts and
in connection with reviewing the proposed offering for its other
reasonable costs expenses and materials, including, without
limitration, legal and accounting fees. Franchisee shall give
Franchisor written notice at least thirty (30) days prior to the
date of commencement of any offering, filing or other transaction
covered by this Section. Any such offering shall be subject to
Franchisor's prior written consent and right of first refusal as
provided herein.

14.7 Tf Franchisee is a corporation or partnership,
Franchisee shall require each cshareholder or partner {as the case
may be) holding an interest in Franchisee to execute and deliver
to Franchisor a covenant by which such person or entity agrees
not to transfer any interest in Franchisee except in accordance
with the terms and conditions of this Agreement. The
organization documents of any Franchisee entity shall recite that
they are subject to all regtrictions contained in this Agreement.
Franchisor shall also have the right te require, as a condition
of any assignment of this Agreement that the owners enter into a
Buy-Sell Agreement among themselves in a form and containing such
rerms as Franchisor prescribes for transfer of ownership in such
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14.8 Franchisee shall provide Franchisor with copies of
11 documents to be executed prior to any transfer of assignment
£ interest in this Agreement O Franchisee’'s entity. Franchisor
chall use its reascnable efforts TO approve or disapprove these
~hin thirty (30) days of recelipt.

14.9 1f, for any reason, this Agreement is not
rerminated pursuant to Section 15 and it is contemplated that
this hgreement will be zssumed by or assigned to a person or
entity who has made a bona fide offer to accept an assignment oOr
assumption of this Agreement, pursuant to the U.S. Bankruptcy
code, then notice of such proposed assignment Or assumption,
setting forth (z) the name and address of the proposed assignee,
and (b) aill of the terms and conditions of the proposed
assignment or assumption, shall be given to Franchisor within
twenty (20) days after receipt of such proposed assignee's offer
to accept assignment Or assumption of this Agreement, and, in any
event, within ten (10) days prior to the date that the
application is made to a court of competent jurisdiction for
authority and approval to enter into such assignment and
assumption, and Franchisor shall have the right and option,
exercisable within 30 days after receipt of such notice, to
accept an assignment of this Agreement to Franchisor itself, upon
he same terms and conditions znd for the same consideration, it
any, as in the bona fide offer made by the proposed assignee,
less any brokerage commicsions which may be payable by Franchisee
out of the consideration to be paid by such assignee for the
assignment of this Agreement.

15. DEFAULT 2ZND TERMINATION

15.1 rranchisee shall be deemed to be in default under
this Agreement, and all rights granted to Franchisee herein shall
automatically terminate without notice to Franchisee, it
Franchisee shall become insolvent or maeke a general assignment
for the benefit of creditors; if a petition in bankruptcy is
filed by Franchisee or such a petition is filed against and not
opposed by Franchisee; 1# Pranchisee is adjudicated bankrupt or
insolvent; if a bill in equity or other proceeding for the
appointment of a receiver of Franchisee or other custodian for
Franchisee's business or assets is filed and consented to by
Franchisee; if a receiver or other custodian (permanent or
temporary) of Franchisee's assets or property, or any part
thereof, is appointed by any court of competent jurisdiction; if
proceedings for a composition with creditors under any state oY
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1 law should be instituted by or against Franchisee; if a
Judgment remzins unsatisfied or of record for thirty (30}
or longer (unless & bond is filed): if Franchisee is
olved; if execution ic levied against Franchisee's business
roperty; if suit to foreclose any lien or mortgage against
Premises or equipment is instituted against Franchisee and
dismissad within thirty (30) days; oOr if the real or personal
-operty of the Franchised Business shall be sold after levy
thereupon by any sheriff, marshall, constable, or the like.
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15.2 Upon the occurrence of any of the following events
of default, Franchisor may, at its option, terminate this
agreement and all rights granted hereunder, without affording
Franchisee any opportunity to cure the default, effective
inmediztely upon the provision of notice to Franchisee:

15.2.1 Tf Tranchisee fails to locate an .approved
site or to construct and open the Franchised Business within the
cime limits provided in the Site Selection Addendum or Section
2.2 of this Agreement;

L2 If ©ranchisee and/or Franchisee's manager
actorily complete the initial training program
ction 6.1 hereof to Franchisor's satisfaction;

fails to s
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15.2.3 14 Franchisee at any time ceases to operate
or otherwise abandons the Franchised Business, or loses the right
to possession of the Premises, or otherwise forfeits the right to
do or transact business in the jurisdiction where the Franchised
Business is located; provided, however, that if, through no fault
of Franchisee, the Premises are damaged Or destroyed by an event
such that repairs or reconstruction cannot be completed within
ninety (90) days thereafter, then Franchisee shall have thirty
(30) davs after such event in which to apply for Franchiscr's
approval to relocate or reconstruct the Premises, which approval
chall not be unreasonably withheld;

15.2.4 1f Franchisee or any principal or officer of
Franchisee is convicted of a felony, a crime involving moral
rurpitude or any other crime or offense that Franchisor believes
ig reasonably likely to have an adverse effect on the System, the
Proprietary Marks, the goodwill associated therewith or
Franchisor's interest therein;

15.2.5 If any purported assignment oOr Transfer of
any direct or indirect interest in this Agreement, in Franchisee
or in all or substantially all of the assets of the Franchised
Business is made to any third party without Franchisor's prior
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written consent, contrary to the terms of Section 14 hereof;
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If an approved Transfer is not effected
i e time provided following death or mentzl incapacity, &s
required by Section 14 herein;

15.2.7 If Pranchisee fails to comply with the
covenants hereof or fails to obtain executlon of the covenants
required herein;

15.2.8 If, contrary Lo any covenant contained
within this hgreement, Franchisee discloses or divulges Or uses
the contents of the manual or other confidential information
provided to Franchisee by Franchisor;

15.2.9 1f Franchisee knowingly maintains false
books or records, or submits any false reports (including,
without limitation, the application for this franchise) to
Franchisor;

15.2.10 If Franchisee misuses or makes any
unauthorized use of the Proprietary Marks or any other
identifving characteristics of the System, oY otherwise
materizlly impairs the goodwill associated therewith or
Franchisor's rights therein;

15.2.11 1f Franchisee refuses to permit Franchisor
to inspect the Premises, or the books, records or accounts of
Franchisee in accordance with this Agreement;

i5.2.12 T1f Franchisee, upon receiving a notice of
default, fails to initiate immediately a remedy to cure such
default; or

15.2.13 I1f Franchisee, after curing a default,
commits the same default again within a two-year period, whether
or not cured after notice.

15.3 Except as otherwise provided in Sections 15.1 and
15.2 of this Agreement, upon any other default of this Agreement
by Franchisee, Franchisor may terminate this Agreement by giving
wrirten Notice of termination stating the nature of the default
ro Franchisee at least thirty (30) days prior to the effective
termination by immediately initiating & remedy to cure such
default, curing it to Franchisor's satisfaction and by promptly
providing proof thereof to Franchisor within the thirty (30} day
period. 1If any such default is not cured within the specified
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time, or such longer period as applicable law mey require, this
agreement shall terminate without further notice to Franchisee,
effective immediately upon the expiration of the thirty (20) day
period or such longer period as applicable law may reguire.
Defaults which are susceptible of cure hereunder include the
following illustrative events:

15.3.1 If Franchisee fails to comply with any of
+he reguirements imposed by this Agreement;

15.3.2 1f Franchisee fails, refuses or neglects
promptly to pay any monies owing to Franchisor or its affiliates
when due, or to submit the financial or other information
required by Franchisor under the Agreement 0©Y any franchising
agreement between Franchisor and Franchisee;

i5.3.3 1¢ Franchisee fails to maintain Or observe
any of the standards or procedures prescribed by Franchisor in
this Zgreement, the Manual or otherwise in writing;

15.3.4 Txcept as provided in Section 15.2 hereof,
if Franchisee fails, refuses or neglects o obtain Franchiscr's
prior written approval or consent ac reguired by this Agreement;

15.3.5 Tf Franchisee acts, or falls to act, in any
manner which is inconsistent with or contrary to its lease or
sublease for the Premises, Or imn any way jeopardizes its right to
renewzl of such lease or sublease; Or

15.3.6 1f Franchisee engages in any business Or
markets any service product under & name Or mark which, in
Franchisor's opinion, is confusingly similar to the Proprietary
Marks;

15.3.7 If a threat or danger to public health or

safety results from the construction, maintenance or operation of
the Franchised Business.

16. OBLIGATIONS UPON TERMINATION OR EXPIRATION

Upon termination or expiration of this Agreement, all
rights granted hereunder to Franchisee shall forthwith terminate,
and:

16.1 Franchisee shall immediately cease to operate the

Franchised Business, and shall not thereafter, directly or
indirectly, represent to the public or hold itself out as a

36



present or former franchisee of Franchisor.

16.2 Franchisee shall immediately and permanently csase
to use, in any manner whatsoever, any confidential methods,
procedures and technigues associated with the System, the
Proprietary Mark DIPPIN’ DOTS® and =11 other Proprietary Marks
and distinctive forms, slogansg, signs, symbols and devices
associated with the System. In particular, Franchisee shail
cease to use, without limitation, all signs, advertising
materizls, displays, statiomery, forms, products and any other
articles which display the Propristary Marks.

16.3 Franchisee shall take such action as may be
necessary to cancel any assumed name registration or equivalent
registration obtained by Franchisee which contains the mark
DIPPIN DOTS® or any other Proprietary Marks, and Franchisee shall
furnish Franchisor with evidence satisfactory to Franchisor of
compliance with this obligation within five (5) days after
tevrmination or expiration of this Agreement.

16.4 Franchisee sghall, at Franchisor's option, assign to
Franchisor any interest which Franchicee has in any lease or
sublease for the Premises. If Franchisor does not elect or is
for whatever reason unable to exercise its option to acguire the
lezse or sublease for the Premises, Franchisee shzll make such
modifications or alterations to the Premises immediately upon
termination or expiration of this Agreement as may be necessary
+o distinguish the appearance of the Premises from that of
franchised businesses operating under the System, and Franchisee
shall make such specific additional changes thereto as Franchisor
may reasonably regquest for that purpose. If Franchisee fails ozx
refuses to comply with the requirements of this Section,
Franchisor shall have the right to enter upon the Premises,
without being guilty of making or causing to be made such changes
as may be required, at the expenseé of Franchisee, which expense
Franchisee agrees to pay upon demand.

16.5 Franchisee agrees, if it continues to operate Or
subsequently begins to operate any other business, not to use any
reproduction, Ccopy OT colorable imitation of the Proprietary
Marks, either in connection with such other business or the
promotion thereof, which, in Franchisor's sole discretion, is
likely to cause confusion, mistake or deception, or which is
likely to dilute Franchisor's rights in and to the Proprietary
Marks. Franchisee further agrees not tO utilize any designation
or origin, description or representation (including but not
1imited to reference to Franchisor, the System, or the
proprietary Marks) which, in Franchisor's sole discretion,
suggests or represents a present or former association or
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connection with Franchisor, the System Or the Proprietary Marks.

16.6 Franchicses shall promptly pay all sums owing to
Franchisor and its affiliates. In the event of termination for
any default of Franchisee, such sums shall include all damages,
costs and expenses, including reasonabple attorney's fees,
incurred by Franchisor as a result of the default, which
obligation shall give rise to and remain, until paid-in-full, a
l1ien in favor of Franchisor against any and all of the personal
property, furnishings, equipment, signs, fixtures and inventory
owned by Franchisee and on the Premises operated hereunder at the
time of default.

16.7 Franchisee shall immediately deliver to Franchisor
the Manual and all other records, correspondence and instructions
contzining coniidential information relating to the operation of
the Franchised Business, all of which are acknowledged to be the
property of Franchisor.

1.8 Franchisor shall have the option, to be exercised
within thirty (30) days after termination, to purchase from
Franchisee any or all of the furnishings, eguipment, signs and
fixtures related to the operation of the Franchised Business at
fair market value and to purchase any Or all supplies and
inventory of the Franchised Business at Franchisee's cost. II
the parties cannot agree on the price of any such items within a
reasonable time, an independent appraisal shall be conducted, at
Franchisor's sole discretion, and the appraiser's determination
chall be binding. If Franchisor elects to exercise any option to
purchase herein provided, it shzll have the right to set off all

amounts due from Franchisee, and the cost of the appraisal, if
any, against any payment therect.

16.9 Franchisee shall assign to Franchisgor any interest
which Franchisee may have in and to the telephone number (s} of
the Franchised Business, and Franchisee must immediately cease
use of said telephone number(s).

16.10 Franchisee shall comply with the covenants
contained in Section 17.3 of this Agreement.
17. COVENANTS

17.1 franchisee covenants that, during the term of this
Agreement, except as otherwise approved in writing by Franchisor,

Franchisee (or, if Franchisee is a corporation or partnership, a
principal or general partner of Franchisee) or Franchisee's
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fully-trained manager shall devote full time and best efforts to
the management and operation of the Pranchised Business.

17.2 Franchisee specificelly acknowledges that, pursuanc
£0 this Agreement, Franchisee will ~aceive valuable, speciazlized
training and confidential information, inciuding, without
limitation, information regarding the operational, sales,
promotional and marketing methods and technigues of Franchisor
and the System. Franchisee covenants that during the term of
this Agreement, except as otherwise approved in writing Dby
Franchisor, Franchisee shall not, either directlv or indirectly,
for itself, or through, on behalf of or in conjunction with any
person or legal entity:

17.2.1 Divert or attempt to divert any present or
prospective business or customer of any Franchised Business tO
any competitor, by direct or indirect inducement or otherwise, or
do or perform, directly or indirectly, any other act injurious or
prejudicial to the goodwill associated with the Proprietary Marks
or the System; or

17.2.2 Employ or seek to employ any Derson who 1is
at that time emploved by Franchisor or ny any other franchisee of
Franchisor, or otherwise directly or indirectly induce such
person to leave his or her emplovment.

17.3 rranchicee covenanis that, except as otherwise
approved in writing by Franchisor, Franchisee shall not, during
the Term of the Franchise Agreement and for a continuous
uninterrupted period of two (2) years commencing upon the date

of: (a) a Transfer permitted under Section 14 of this Agreement;
(b) expiration of this Agreement; (c) termination of this
agreement (regardless of the cause for terminatiom); (d) a final

order of a duly authorized arbitration, panel or arbitrators for
a court of competent jurisdiction {after all appeals have been
caken) with respect to any of the foregoing or with respect to
enforcement of this Section 17.3; or (e) any oOr all of the
foregoing; either directly or indirectly, for itself, or through,
on behalf of or in conjunction with any person or legal entity,
own, maintain, operate, engage in, be emploved by, provide
assistance to or have any interest in (as owner or otherwise) any
business that: (x) features the sale of ice cream, vyogurt Or
srozen flavored water; and (y) is, or is intended to be, located
at or within a six (6) mile radius of the 2pproved Location or of
any other franchised business then-operating under the System.

17.4 Sections 17.2.2 and 17.3 shall not apply to
ownership by Franchisee of a iess than five (5%} percent
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