- -r, -

EXHIBIT B

B-1 . e Franchise Agreement; Electronic Debit Agreement;
Non-Disclosure and Non-Competition Agreement

B-2 Area Development Agreement

EINSTEIN AND NOAH CORP. Offering Circular
3593967.24 (December 20, 2005)



EINSTEIN AND NOAH CORP.

FRANCHISE AGREEMENT



TABLE OF CONTENTS

Section Title Page #

Recitals
T GRANT oottt st bt s et s re e st sae e e e areees e e e ron e s o bad b4 s b et s ae st ann s res 2
2 TERM AND RENEWAL ......coiiiiiiriretiecrernrmnescstisiessssssissssssossssisrsssmsassstossstssssesesssasessssnenes 4
3 FRANCHISOR’S DUTIES ....cceeiiiirrieernieerieeetecnsrerens st ssese st sanessessssssntessassossssssnsaessassases 5
4 ROYALTY FEES; SALES REPORTING........ccocoiiimncrnenccrmmionensstsissssse st senens 7
5  FRANCHISEE'S DUTIES......cottotririienteerreneerenteerensiesesresssassssssssssssnsssssassssasssssensssssssssns 8
6 PROPRIETARY MARKS ...t sressasn et srasa s sresae s s sessssssesassaes 17
7  CONFIDENTIAL OPERATING MANUALS ... 21
8 CONFIDENTIAL INFORMATION .....ccoiiiiiieieccr e enresnseee e ssnsssnssssssass s s 21
9  ACCOUNTING AND RECORDS ... eseeresemensassr s st s g sn s 22
10 ADVERTISING ....ooieeceetererreresenrecertssesaesae e sre e saes st esesceresse st ssenseseanentsasnsssnsessassssssnsasns 24
11 TECHNOLOGY ..ot naesasst e e s n van s a4 4408 4048100 bea s s e 28
12 INSURANCE ....coovivvrrnnrricriinns fevnbaresaereseases e st n et et e nnE et e RSt e AT SR e e e 041 32
13 TRANSFER OF INTEREST ..ot cciecs ittt st sensa s ssrneesnrassanssarns sas s assans 34
14 DEFAULT AND TERMINATION.......cooiiiriinirtcenteneresereneeesnaesessassosss e sasssssesssssnsons 39
15 OBLIGATIONS UPON TERMINATION OR EXPIRATION ...t 41
16 COVENANTS ..ottt erre et s see s e sasssesessbesnesesstenesaesseseesrsssesssssssbessestanmsrassssssanes 43
17 TAXES, PERMITS, AND INDEBTEDNESS ..ot e 46
18 INDEPENDENT CONTRACTOR AND INDEMNIFICATION.......ccccceconivniiniiinnrnens 47
19 FORCE MAJEURE. .......co oot strieirre st nieteseest e siase et encnesasenasnanssntans soassansenssasansansanas 47
20 APPROVALS AND WAIVERS ...ttt ccrree et ece e e ensesssisasas e s sennas 48
21 NOTICES. .....ocerereestce e st esr e e e s s st s st s b et s e bdshe s e b eabe s sa s ba s bt s b s snsansaanen 48
22 ENTIRE AGREEMENT AND AMENDMENT .......cccoiiiniiimmmi e 48
23 SEVERABILITY AND CONSTRUCTION .....cccccovviviniiccinmininiccrees OO 49
24 SECURITY INTEREST . ......oooiiiierrerreereceeectceeecene e seesseseesanaessessesessesnemrasrsssbssas s senas 49
25 APPLICABLE LAW AND DISPUTE RESOLUTION....c.c.ooviirricmrnnrcnnenresscsins s 50
206 ACKINOWLEDGMENTS ..ottt eteree e s eer s et e s e s v a e s rnnes 51
Exhibits:
A QGuarantee, [ndemnification and Acknowledgement
B List of Principals
C EFT Authorization Form
D ADA Certification
E Lease Rider
F  Non-Disclosure and Non-Competition Agreement
Einstein and Noah Corp. Franchise Agreement Page i

WASH1:3581873.12



EINSTEIN AND NOAH CORP.
FRANCHISE AGREEMENT
EINSTEIN BROS BAGELS RESTAURANT
EINSTEIN BROS RESTAURANT

THIS FRANCHISE AGREEMENT (the “Agreement”) is made and entered into on this
day of , 200 (the “Effective Date”), by and between:

¢ Einstein and Noah Corp., a Delaware corporation whose principal place of business is 1687
Cole Boulevard, Golden, Colorado 80401 (“Franchisor™); and

. a [resident of]
{corporation organized in] [limited liability company organized in] and
having offices at
(“Franchisee™).

RECITALS:

WHEREAS, Franchisor owns a format and system (the “System”) relating to the
establishment and operation of businesses operating in buildings that bear Franchisor’s interior
and exterior trade dress, under the Einstein Bros name and marks (“Restaurants”), and
specializing in the sale of Proprietary Items including fresh-baked bagels, cream cheese and
other spreads, specialty coffees and teas, and creative soups, salads and sandwiches, and other
such additional products as Franchisor may specify from time to time, as well as non-Proprietary
Items such as sandwiches, salads, soups, and other beverage items for on-premises and carry-out
consumption (collectively, the “Products”);

WHEREAS, the distinguishing characteristics of the System include, without limitation,
a specially-designed building or facility, with specially developed equipment, equipment layouts,
signage, distinctive interior and exterior design and accessories, Products, procedures for
operations; quality and uniformity of products and services offered; procedures for management
and inventory control; training and assistance; and advertising and promotional programs; all of
which may be changed, improved, and further developed by Franchisor from time to time;

WHEREAS, Franchisor identifies the System by means of certain trade names, service
marks, trademarks, logos, emblems, and indicia of origin, including but not limited to the marks
“Einstein Bros” and logo, and such other trade names, service marks, and trademarks as are now
designated (and may hereinafter be designated by Franchisor in writing) for use in connection
with the System (the “Proprietary Marks™);

WHEREAS, Franchisor continues to develop, use, and control the use of such Proprietary
Marks in order to identify for the public the source of services and products marketed thereunder
and under the System, and to represent the System’s high standards of quality, appearance, and
service;
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WHEREAS, Franchisee desires to enter into the business of operating a Restaurant under
the System, wishes to utilize the Proprietary Marks and wishes to obtain a franchise from
Franchisor for that purpose, as well as to receive the training and other assistance provided by
Franchisor in connection therewith; and

WHEREAS, Franchisee understands and acknowledges the importance of Franchisor’s
high standards of quality, cleanliness, appearance, and service and the necessity of operating the
business franchised hereunder in conformity with Franchisor’s standards and specifications.

NOW, THEREFORE, the parties, in consideration of the undertakings and commitments
of each party to the other party set forth herein, hereby agree as follows:

1 GRANT

1.1 Upon the terms and conditions set forth in this Agreement, Franchisor hereby
grants to Franchisee the right and franchise, and Franchisee accepts and undertakes the
obligation, to: (a) operate a Restaurant under the System; (b} to use, only in connection with the
Restaurant, the Proprietary Marks and the System, as they may be changed, improved, or further
developed from time to time by Franchisor; and (¢) and to do so only at the Approved Location
(as defined in Section 1.2 below).

12 The street address of the location approved hereunder is:

(the “Approved Location”). Franchisee shall not relocate the Restaurant without Franchisor’s
prior written consent. Franchisor shall have the right to grant or withhold any approvals under
this Section 1.2 and if approval is granted, such approach shall not be deemed to be a guarantee,
representation, or assurance by Franchisor that Franchisee’s Restaurant shall be profitable or
successful.

1.3 During the term of this Agreement, Franchisor shall not establish, nor license any
other person to establish, another Restaurant at any location within one-haif (%2} mile of the
Restaurant (the “Protected Territory”), except as otherwise provided in this Agreement
(including but not limited to the provisions below relating to Co-Branded Locations and
Institutional Facilities). Franchisor retains all other rights, and may, among other things, on any
terms and conditions Franchisor deems advisable, and without granting Franchisee any rights
therein:

1.3.1 establish, and license others to establish, Restaurants at any location
outside the Protected Territory notwithstanding their proximity to the Protected Territory or the
Approved Location or their actual or threatened impact on sales at Franchisee’s Restaurant,

132 establish, and license others to establish, Restaurants at any Institutional
Facility or Co-Branded Location (as those terms are defined below) within or outside the
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Protected Territory, notwithstanding such Restaurants’ proximity to the Approved Location or
their actual or threatened impact on sales at Franchisee’s Restaurant;

133 establish, and license others to establish, restaurants under other systems
or other proprietary marks, which restaurants may offer or sell products that are the same as,
similar to, or different from the Products offered from the Restaurant, and which restaurants may
be located within or outside the Protected Territory, notwithstanding such restaurants’ proximity
to the Approved Location or their actual or threatened impact on sales at Franchisee’s
Restaurant;

1.34 acquire and operate any business or store of any kind, whether located
within or outside the Protected Territory notwithstanding such business’ or store’s proximity to
the Approved Location or its actual or threatened impact on sales at Franchisee’s Restaurant; and

13.5 sell and distribute, directly or indirectly, or license others to sell and
distribute, directly or indirectly, any Products, from any location or to any purchaser (including,
but not limited, to sales made at retail locations, supermarkets, gourmet shops, mail order, and on
the Internet, as well as sales made to delivery customers located inside the Protected Territory),
so long as such sales are not conducted from a Restaurant operated from a location inside the
Protected Territory (excluding an Institutional Facility).

The term “Co-Branded Location” is agreed to include, among other
things, businesses of any sort within which an “Einstein Bros™ facility is
established and operated, including for example book stores, department
stores, restaurants, and supermarkets.

The term “Institutional Facility” is agreed to include, among other
things: airports; bus stations; factories; federal, state or local government
facilities (including military bases); hospitals and other health-care
facilities; recreational facilities; schools, colleges and other academic
facilities; seasonal facilities; shopping malls; theaters; train stations; and
workplace cafeterias.

1.4 Franchisee shall offer and sell Products only from the Restaurant, only in
accordance with the requirements of this Agreement and the procedures set forth in the Manuals,
and only to: (a) retail customers for consumption on the Restaurant’s premises or for personal,
carry-out consumption; (b) delivery customers; and (c) wholesale customers. As used in this
Agreement, the following terms shall have the following meanings:

1.4.1 The term “delivery customers” means customers that are located within
the Protected Territory that purchase products for delivery to (and consumption in} their home or
office, including catering services.

1.4.2 The term “wholesale customers” means customers that: (a) purchase
products totaling One Thousand Dollars ($1,000) or less a month from Franchisee; (b) are not in
the business of selling bagels; and (c)do not, in turn, use any of the Proprietary Marks in
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connection with serving and/or reselling Products purchased from Franchisee. Upon
Franchisee’s written request that Franchisor waive some or all of the conditions in the preceding
sentence with respect to one or more proposed wholesale customers, Franchisor shall have the
right to grant or withhold consent, in writing to such a waiver.

1.5 Except as specified in Section 1.4 above, Franchisee shall not offer or sell
Products through any other means, including without limitation through satellite iocations, sales
or mail order catalogs, temporary locations, carts or kiosks, the Internet, or through any other
electronic or print media.

1.6 Notwithstanding anything to the contrary in this Agreement, Franchisee
acknowledges and agrees that: (a) Franchisee shall have no rights with respect to any other
business operated by Franchisor and/or Franchisor’s affiliates, including but not limited to, those
that license and/or operate businesses under the names Noah’s New York Bagels, Chesapeake
Bagels, Manhattan Bagel, and/or New World Coffee (the “Other Brands”); and (b) Franchisor
shall have the right to operate and license others to operate restaurants under the Other Brands at
any location whatsoever, notwithstanding such restaurants’ proximity to the Approved Location
or the Protected Territory, or the actual or threatened impact such restaurants might have on sales
at Franchisee’s Restaurant.

2 TERM AND RENEWAL

2.1 Except as otherwise provided herein, the term of this Agreement shall expire ten
(10) years from the earlier of: (a) six (6) months after the Effective Date; or (b) the date that
Franchisee first opens its Restaurant for business (the “Commencement Date”); unless this
Agreement is sooner terminated in accordance with its provisions.

22 Franchisee may, at its option, renew this Agreement for one (1) additional term,
of ten (10) years, subject to the following conditions, each of which must be met prior to
renewal:

221 Franchisee shall give Franchisor written notice of Franchisee’s election
to renew no fewer than six (6) months nor more than twelve (12) months prior to the end of the
initial term;

222 Franchisee shall remodel and refurbish the Restaurant to comply with
the current company standards in effect for new Restaurants as described in Section 5.10 below;

223 Franchisee shall not be in default of any provision of this Agreement,
any amendment to this Agreement, any successor to this Agreement, or any other agreement
between Franchisee and Franchisor or its subsidiaries and affiliates, and, in the reasonable
judgment of Franchisor, Franchisee shall have substantially complied with all the terms and
conditions of this Agreement, such other agreements, as well as the operating standards
prescribed by Franchisor during the term of this'Agreement;
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224 Franchisee shall have satisfied all monetary obligations owed by
Franchisee to Franchisor and its subsidiaries and affiliates, and to Franchisor’s System-wide
national advertising fund (“NAF”) and/or the market advertising fund (“MAF”), and shall have
timely met those obligations throughout the term of this Agreement;

225 Franchisee shall execute Franchisor’s then-current form of franchise
agreement, which agreement shall supersede this Agreement in all respects (except with respect
to the renewal provisions of the new franchise agreement, which shall not supersede this
Section 2), and Franchisee acknowledges that the terms, conditions, and provisions of which, and
the obligations of the parties thereto, may differ substantially from the terms, conditions,
provisions and obligations in this Agreement, including, without limitation, a higher percentage
royalty fee and advertising contribution;

2.2.6 Franchisee shall pay, in lieu of an initial franchise fee, a renewal fee
equal to onc-half (%;) of Franchisor’s then-current initial franchise fee for a new Restaurant, or
Seventeen Thousand Five Hundred Dollars ($17,500), whichever is greater;

227 Franchisee shall execute a general release, in a form prescribed by
Franchisor, of any and all claims against Franchisor and its subsidiaries and affiliates, and their
respective officers, directors, agents, and employees;

228 Franchisee and its personnel shall comply with Franchisor’s
then-current qualification and training requirements; and

229 Franchisee shall be current with respect to its obligations to its lessor,
suppliers, and any others with whom it does business.

3 FRANCHISOR’S DUTIES

3.1 Prior to the date of opening of the Restaurant, Franchisor shall provide to
Franchisee, and to Franchisee’s Highly Trained Personnel (as defined in Section 5.5.1 below)
such training programs as Franchisor may designate, to be conducted at such time(s) and
location(s) designated by Franchisor. Franchisor shall also provide such ongoing training as it
may, from time to time, deem appropriate. Franchisor shall be responsible for the cost of
instruction and materials (except as set forth in Section 5.5.4 below), subject to the terms set
forth in Sections 5.5 and 5.6 below.

32 Franchisor shall make available, at no charge to Franchisce, prototype
architectural plans and specifications for the construction of a Restaurant and for the exterior and
interior design and layout, fixtures, furnishings, equipment, and signs. Franchisee acknowledges
that such specifications shall not contain the requirements of any federal, state or local law, code
or regulation (including without limitation those concerning the Americans with Disabilities Act
(the “ADA™) or similar rules goveming public accommodations or commercial facilities for
persons with disabilities), nor shall such plans contain the requirements of, or be used for,
construction drawings or other documentation necessary to obtain permits or authorization to
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build a specific Restaurant, compliance with ail of which shall be Franchisee’s responsibility and
at Franchisee’s expense. Franchisee shall adapt, at Franchisee’s expense, the standard
specifications to the Restaurant location, subject to Franchisor’s approval, as provided in
Section 5.2.1 below, which will not be unreasonably withheld, provided that such plans and
specifications conform to Franchisor’s general criteria.  Franchisee understands and
acknowledges that Franchisor has the right to modify the prototype architectural plans and
specifications as Franchisor deems appropriate from time to time (however Franchisor will not
modify the prototype architectural plans and specifications for the Restaurant developed pursuant
to this Agreement once those prototype architectural plans and specifications have been given to
Franchisee).

3.3 Franchisor shall have the right (but not the obligation) to provide a representative
to be present at the opening of the Restaurant. Franchisor will provide such additional on-site
pre-opening and opening supervision and assistance as Franchisor deems advisable.

3.4  Franchisor shall provide Franchisee, on loan, one (1) copy of the confidential
operations manuals (the “Manuals”), as more fully described in Section 7 below.

3.5  Franchisor shall review and shall have the right to approve or disapprove all

advertising and promotional materials that Franchisee proposes to use, pursuant to Section 10
below.

3.6 Franchisor shall administer the “Einstein Bros” National or Market Advertising
Funds, if such funds exist or are created, in the manner set forth in Section 10 below.

3.7  Franchisor shall assist Franchisee in developing and conducting the Grand
Opening Advertising Program (as described in Section 10.8 below), which program shall be
conducted at Franchisee’s expense.

3.8  Franchisor shall inspect the Restaurant prior to the opening of the Restaurant.
Franchisee shall not commence operation of the Restaurant without Franchisor’s prior written
approval.

3.9  Franchisor will provide periodic assistance to Franchisee in the marketing,
management, and operation of the Restaurant as Franchisor determines at the time(s) and in the
manner determined by Franchisor.

3.10  Franchisee acknowledges and agrees that any designee, employee, or agent of
Franchisor may perform any duty or obligation imposed on Franchisor by the Agreement, as
Franchisor may direct.

3.11  In fulfilling its obligations pursuant to this Agreement, and in conducting any
activities or exercising any rights pursuant to this Agreement, Franchisor (and its affiliates) shall
have the right: (i) to take into account, as it sees fit, the effect on, and the interests of, other
franchised businesses and systems and in which Franchisor has an interest and on Franchisor’s
(and its affiliates’) own activities; (ii) to share market and product research, and other proprietary
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and non-proprietary business information, with other franchised businesses and systems in which
Franchisor (or its affiliates) has an interest, or with Franchisor’s affiliates; (iii) to introduce
proprietary and non-Proprietary Items or operational equipment used by the System into other
franchised systems in which Franchisor has an interest; and/or (iv) to allocate resources and new
developments between and among systems, and/or Franchisor’s affiliates, as Franchisor sees fit.
Franchisee understands and agrees that all of Franchisor’s obligations under this Agreement are
subject to this Section 3.13, and that nothing in this Section 3.13 shall in any way affect
Franchisee’s obligations under this Agreement.

4 ROYALTY FEES; SALES REPORTING

4.1  Franchisee shall pay Franchisor an initial franchise fee of Thirty-Five Thousand
Dollars ($35,000) (the “Initial Franchise Fee”). The Initial Franchise Fee shall be paid in full
upon the execution of this Agreement (net of the development credit, if any, that may be applied
from the remaining portion (if any) of the development fee that Franchisee may have previously
paid to Franchisor pursuant to a separate development agreement). Payment of the Initial
Franchise Fee shall be non-refundable in consideration of administrative and other expenses
incurred by Franchisor in granting this franchise and for Franchisor’s lost or deferred opportunity
to franchise others.

4.2 For each Week during the term of this Agreement, Franchisee shall: (a) pay
Franchisor a continuing royalty fee in an amount equal to five percent (5%) of the Gross Sales of
the Restaurant (“Royalty Fees”); and (b) report to Franchisor in writing (or electronically) its
Gross Sales (a “Sales Report”). As used in this Agreement, the following terms shall have the
following meanings:

42.1 The term “Gross Sales” means all revenue from the sale of all Products
and all other income of every kind and nature related to, derived from, or originating from the
Restaurant, including proceeds of any business interruption insurance policies, whether at retail
or wholesale (whether such sales are permitted or not), whether for cash, check, or credit, and
regardless of collection in the case of check or credit; provided, however, that “Gross Sales™
excludes any customer refunds, coupon sales, sales taxes, and/or other taxes coliected from
customers by Franchisee and actually transmitted to the appropriate taxing authorities.

422 The term “Week” means the period starting with the commencement of
business on Wednesday and concluding at the close of business on the following Tuesday (or, if
the Restaurant is not open on a Tuesday, the immediately preceding business day); however,
Franchisor shall have the right to designate in writing any other period of not less than seven
days to constitute a “Week” under this Agreement.

4.3 All payments required by Section 4.2 above and Section 10 below based on the
Gross Sales for the preceding Week, and the Sales Report required by Section 4.2 for the Gross
Sales for the preceding Week, shall be paid and submitted so as to be received by Franchisor by
the third business day of each Week. Franchisee shall deliver to Franchisor any and all reports,
statements and/or other information required under Section 9.3 below, at the time and in the
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