Franchisor adopts any of them as part of the System, they will be deemed to be Franchisor’s sole
and exclusive property (without compensation to Franchisee} and deemed to be works made-for-
hire for Franchisor. Franchisee agrees to sign whatever assignment or other documents
Franchisor requests to evidence Franchisor’s ownership or to assist Franchisor in securing
intellectual property rights in such ideas, concepts, techniques or materials.

22.05 Severability. The parties agree that each of the foregoing covenants shall be
construed as independent of any other covenant or provision of this Agreement. If all or any
portion of a covenant in this Section 22 is held unreasonable or unenforceable by a court or
agency having valid jurisdiction in an unappealed final decision to which Franchisor is a party,
Franchisee expressly agrees to be bound by any lesser covenant subsumed with the terms of such
covenant that imposes the maximum duty permitted by law, as if the resulting covenant was
separately stated in and made a part of this Section.

22.06 Right to Reduce Covenants. Franchisee understands and acknowledges that
Franchisor shall have the right, in its sole discretion, to reduce the scope of any covenant set
forth in Paragraphs 22.02B, 22.02C and 22.03B in this Agreement, or any portion thereof,
without Franchisee's consent, effective immediately upon receipt by Franchisee of written notice
thereof, and Franchisee agrees that it shall comply forthwith with any covenant as so modified,
which shall be fully enforceable notwithstanding the provisions of Section 22 hereof.

22.07 Application of Restrictive Covenants to Franchisee's Personnel. Franchisor
shall have the right to require all of Franchisee's personnel performing managerial or supervisory
functions and all personnel recetving special training from Franchisor to execute similar
covenants in a form satisfactory to Franchisor.

22.08 Injunctive Relief. Franchisor, in addition to such other rights it may have, shall
have the right to injunctive relief without posting bond to enforce its rights pursuant to this
Section 22.

23. TAXES, PERMITS, AND INDEBTEDNESS

23.01 Prompt Payment of Taxes and Other Indebtedness. Franchisee shall promptly
pay when due all taxes levied or assessed, including, without limitation, unemployment, sales
and meal taxes, and all accounts and other indebtedness of every kind incurred by Franchisee in
the conduct of the business franchised under this Agreement.

23.02 Bona Fide Dispute. In the event of any bona fide dispute as to liability for taxes
assessed or other indebtedness, Franchisee may contest the validity or the amount of the tax or
indebtedness in accordance with procedures of the taxing authority or applicable law; however,
in no event shall Franchisee permit a tax sale or seizure by levy of execution or similar writ or
warrant, or attachment by a creditor, to occur against the premises of the Franchised Business, or
any improvement thereon.

23.03 Compliance With All Laws. Franchisee shall comply with all federal, state, and
local laws, rules and regulations, and shall timely obtain any and all permits, certificates or
licenses necessary for the full and proper conduct of the business licensed under this Agreement,
including, without limitation, building and other required construction permits, licenses to do
business and fictitious name registrations, sales tax permits, health and sanitation permits and
ratings and fire clearance. Copies of all subsequent inspection reports, warnings, certificates and
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ratings 1ssued by any governmental entity during the term of this Agreement in connection with
the conduct of the Franchised Business which indicate Franchisee's failure to meet or maintain
the highest governmental standards and ratings applicable to the operation of the Franchised
Business or less than full compliance by Franchisee with any applicable law, rule or regulation
shall be forwarded to Franchisor by Franchisee within five (5) days of Franchisee's receipt
thereof.

24, INDEPENDENT CONTRACTOR AND INDEMNIFICATION

24.01 Independent Contractor. It is understood and agreed by the parties hereto that
this Agreement does not create a fiduciary relationship between them, that Franchisee shail be an
independent contractor, and that nothing in this Agreement is intended to constitute either party
an agent, legal representative, subsidiary, joint venture, partner, employee or servant of the other
for any purpose whatsoever.

24.02 Public Notice. During the term of this Agreement and any extensions hereof,
Franchisee shall hold itself out to the public as an independent contractor operating the business
pursuant to a franchise from Franchisor. Franchisee agrees to take such affirmative action as
may be necessary to do so, including, without limitation, exhibiting a notice of that fact in a
conspicuous place at the Franchised Business, the content of which Franchisor reserves the right
to specify.

24.03 Indemnification. It is understood and agreed that nothing in this Agreement
authorizes Franchisee to make any contract, agreement, warranty or representation on
Franchisor's behalf, or to incur any debt or other obligation in Franchisor's name, and that
Franchisor shall in no event assume liability for, or be deemed liable hereunder as a result of, any
such action, or by reason of any act or omission of Franchisee in its conduct of the Franchised
Business or any claim or judgment arising therefrom against Franchisor. Franchisee shall
indemnify and hold Franchisor harmless against any and all such claims arising directly or
indirectly from, as a result of, or in connection with Franchisee's operation of the Franchised
Business, as well as the costs, including attorneys' fees, of defending against them.

24.04 Merger, Acquisition, Application. Franchisee agrees that Franchisor has the
right, now, or in the future, to purchase, merge, acquire, or affiliate with an existing competitive
or non-competitive franchise network, chain, or any other business regardless of the location of
that chain’s or business’ facilities, and to operate, franchise or license those businesses and/or
facilities as the Franchised Business set out in Exhibit A operating under the Licensed Marks or
any of their marks following Franchisor’s purchase, merger, acquisition or affiliation, regardless
of the location of these facilities (which Franchisee acknowledges may be proximate to the
Approved Location, or proximate to any of the Franchisee’s locations).

Franchisor will have the right to assign this agreement, and all of its rights and privileges
under this agreement, to any person, firm, corporation or other entity.

Franchisee agrees and affirms that Franchisor may sell itself, its assets, its Licensed Marks
and/or its system to a third party; may go public; may engage in a private placement of some or
all of its securities; may merge, acquire other corporations, or be acquired by another
corporation; and/or may undertake a refinancing, recapitalization, leveraged buyout or other
economic or financial restructuring. With regard to any of the above sales, assignments and
dispositions, Franchisee expressly and specifically waives any claims, demands or damages
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arising from or related to the loss of Franchisor’s name, Licensed Marks (or any variation
thereof) and system and/or the loss of association with or identification of the Franchised
Business set out in Exhibit A as Franchisor under this Agreement. Franchisee specifically
releases any and all other claims, demands or damages arising from or related to the foregoing
merger, acquisition and other business combination activities including, without limitation, any
claim of divided loyalty, breach of fiduciary duty, fraud, breach of contract or breach of the
implied covenant of good faith and fair dealing.

If Franchisor assigns its rights in this agreement, nothing herein shall be deemed to
require Franchisor to remain in the restaurant business or any business which it now conducts or
to offer to sell any food items, products or services to Franchisee.

25. APPROVALS AND WAIVERS

25.01 Approval in Writing. Whenever this Agreement requires the prior approval or
consent of Franchisor, Franchisee shall make a timely written request to Franchisor therefore,
and such approval or consent shall be obtained in writing.

25.02 No Warranties. Franchisor makes no warranties or guaranties upon which
Franchisee may rely, and assumes no liability or obligation to Franchisee, by providing any
waiver, approval, consent or suggestion to Franchisee in connection with this Agreement, or by
reason of any neglect, delay or denial of any request therefore.

25.03 No Waivers. No failure of Franchisor to exercise any power reserved to it by this
Agreement, or to insist upon strict compliance by Franchisee with any obligation or condition
hereunder, and no custom or practice of the parties at variance with the terms hereof, shall
constitute a waiver of Franchisor's right to demand exact compliance with any of the terms
herein. Waiver by Franchisor of any particular default by Franchisee shall not affect or impair
Franchisor's rights with respect to any subsequent default of the same, similar or different nature,
nor shall any delay, forbearance or omission of Franchisor to exercise any power or right arising
out of any breach or default by Franchisee of any of the terms, provisions or covenants hereof,
affect or impair Franchisor's right to exercise the same; nor shall such constitute a waiver by
Franchisor of any right hereunder, or the right to declare any subsequent breach or default and to
terminate this franchise prior to the expiration of its term. Subsequent acceptance by Franchisor
of any payments due to it hereunder shall not be deemed to be a waiver by Franchisor of any
preceding breach by Franchisee of any terms, covenants or conditions of this Agreement.

26. NOTICES

Any and all notices required or permitted under this Agreement shall be in writing and
shall be deemed delivered three (3) days after being placed in the United States Mail by certified
mail, return receipt requested, or on the business day following the mailing of such notice by
Federal Express or other receipted overnight delivery service, to the respective parties at the
following addresses unless and until a different address has been designated by written notice to
the other party:

Notice to Franchisor:  Everything Yogurt Brands, LLC.
25 Washington Street
Morristown, New Jersey 07960

Everything Yogurt Brands, LLC/Franchise Agreement 34
Uniform Franchise Offering Circular



Notices to Franchisee:

27. ENTIRE AGREEMENT

This Agreement, the documents referred to herein, and the Exhibits hereto, if any,
constitute the entire full and complete Agreement between Franchisor and Franchisee concerning
the subject matter hereof, and supersede all prior Agreement. No other representations have
induced Franchisee to execute this Agreement. No representations, inducements, promises or
Agreement, oral or otherwise, not embodied herein or attached hereto were made by either party,
and none shall be of any force or effect with reference to this Agreement or otherwise. No
amendment, change or variance from this Agreement shall be binding on either party unless
mutually agreed to by the parties and executed by their authorized officers or agents in writing.

28. SEVERABILITY AND CONSTRUCTION

28.01 Severability. Except as expressly provided to the contrary herein, each section,
part, term and/or provision of this Agreement shall be considered severable; and if, for any
reason, any section, part, term and/or provision herein, i1s determined to be invalid and contrary
to, or in conflict with, any existing or future law or regulation by a court or agency having valid
jurisdiction, such shall not impair the operation of, or have any other effect upon, such other
portions, sections, parts, terms and/or provisions of this Agreement as may remain. The
remaining Agreement shall continue to be given full force and effect and bind the parties hereto,
and said invalid sections, parts, terms and/or provisions shall be deemed not to be a part of this
Agreement.

28.02 Application to Parties Only. Anything to the contrary herein notwithstanding,
nothing in this Agreement is intended, nor shall be deemed, to confer upon any person or legal
entity other than Franchisor or Franchisee and such of their respective successors and assigns as
may be contemplated by Section 18 hereof, any rights or remedies under or by reason of this
Agreement.

28.03 Titles For Convenience. All captions in the Agreement are intended solely for
the convenience of the parties, and none shall be deemed to affect the meaning or construction of
any provision hereof.

28.04 References. All references herein to the masculine, neuter or singular shall be
construed to include the masculine, feminine, neuter or plural, where applicable, and all
acknowledgments, promises, covenants, agreements and obligations herein made or undertaken
by Franchisee shall be deemed jointly and severally undertaken by all the parties hercto on
behalf of Franchisee.

28.05 Duplicate Copies. This Agreement may be executed in duplicate, and each copy
so executed shall be deemed an original.

28.06 Patent Errors and Blanks. Franchisor may correct any and all patent errors and
fill in all blanks in this Agreement or in any Collateral Schedule or Exhibit, consistent with the
agreement of the parties.
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29.  APPLICABLEILAW

29.01 Applicable Law. Any and all disputes among Franchisor, Franchisee and any or
all of their respective owners, affiliates, officers, directors, employees and agents shall be
resolved in the State or Federal Courts of New Jersey (Morris County or Newark vicinage), and
Franchise and each of its owners irrevocably submits to the jurisdiction of such court and waives
any objection any of them may have to either the jurisdiction of or venue in such court.

29.02 Cumulative Rights and Remedies. No right or remedy conferred upon or
reserved to Franchisor or Franchisee by this Agreement is intended to be, nor shall be deemed,
exclusive of any other right or remedy herein or by law or equity provided or permitted, but each
shall be cumulative of every other right or remedy.

29.03 Right to Injunctive Relief. Notwithstanding the provisions in Paragraph 29.06
below, Franchisor may obtain in any court of competent jurisdiction any injunctive relief,
including temporary restraiming orders and preliminary injunctions, against conduct or threatened
conduct for which no adequate remedy at law may be available or which may cause it irreparable
harm. Franchisor may have such injunctive relief, without bond, but upon due notice, in addition
to such further and other relief as may be available at equity or law, and Franchisee’s sole remedy
in the event of the entry of such injunction, shall be its dissolution, if warranted, upon hearing duly
had (all claims for damages by reason of the wrongful issuance of any such injunction being
expressly waived). Franchisee and each of its owners acknowledges that any violation of Sections
12, 13, 14, 18, 20 and 22 would result in irreparable injury to Franchisor for which no adequate
remedy at law may be available. Accordingly, Franchisee and each of its owners consents to the
issuance of an injunction prohibiting any conduct in violation of any of those sections and agrees
that the existence of any claim Franchisee or any of its owners may have against Franchisor,
whether or not arising from this Agreement, shall not constitute a defense to the enforcement of
any of those Paragraphs.

29.04 One Year Limitation. Any and all claims and actions and setoffs arising out of
or relating to this Agreement (including, but not limited to, the offer and sale of this Agreement),
the relationship of Franchisee and Franchisor, or Franchisee's operation of the Franchised
Business, brought by Franchisee shall be commenced within one (1) year from the occurrence of
the facts giving rise to such claim or action, or such claim or action shall be barred. In the event
that this provision is unenforceable under applicable law, then the limitation period shall be
deemed to be the shortest limitation period to which the parties could agree to be bound.

29.05 Exemplary Damages Waived. Franchisor and Franchisee hereby waive to the
fullest extent permitted by law any right to or claim of any consequential, punitive, or exemplary
damages against the other, and agree that in the event of a dispute between them each shall be
limited to the recovery of any actual damages sustained by it.

29.06 Exclusive Jurisdiction. This Agreement shall be construed under the laws of the
State of New Jersey, provided the foregoing shall not constitute a waiver of any of Franchisee’s
rights under any applicable franchise law of another state. Otherwise, in the event of any conflict
of law, New Jersey law wilil prevail, without regard to its conflict of law principles. However, if
any provision of this Agreement would not be enforceable under New Jersey law, and if the
Franchised Business is located outside of New Jersey and such provision would be enforceable
under the laws of the state in which the Franchised Business is located, then such provision shall
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be construed under the laws of that state. Nothing in this Paragiaph is intended to subject this
agreement to any franchise or similar law, rule or regulation of the State of New Jersey to which
it otherwise would not be subject.

29.07 Limitations on Legal Actions. Franchisee agrees that, for Franchisor’s franchise
system to function properly, Franchisor should not be burdened with the costs of litigating system-
wide disputes. Accordingly, any disagreement between Franchisee (and its owners) and
Franchisor shall be considered unique as to its facts and shall not be brought as a class action, and
Franchisee (and each of its owners) waives any right to proceed against Franchisor or any of its
affiliates, officers, directors, employees, agents, successors and assigns by way of class action. In
any legal action between the parties, the court shall not be precluded from making its own
independent determination of the issues in question, notwithstanding the similarity of issues in any
other legal action involving Franchisor and any other franchisee, and each party waives the right to
claim that a prior disposition of the same or similar issues preclude such independent
determination.

Franchisee waives any and all rights, actions or claims for relief under the Federal act
entitled “Racketeer Influence and Corrupt Organizations”, 18 U.S.C. §1961 et seq.

30. TAXES

Franchisor will have no liability for any sales, use, service, occupation, excise, gross
receipts, income, property or other taxes, whether levied upon the Franchised Business,
Franchisee’s property or upon Franchisor, in connection with sales made or business conducted
by Franchisee (except any taxes Franchisor is required by law to collect from Franchisee).
Payment of all such taxes shall be Franchisee’s responsibility. In the event of a bona fide dispute
as to Franchisee’s liability for taxes, Franchisee may contest its liability in accordance with
applicable law. In no event, however, will Franchisee permit a tax sale, seizure, or attachment to
occur against the Franchised Business or any of its assets.

31. ACKNOWLEDGMENTS

31.01 Independent Investigation. Franchisee acknowledges that it has conducted an

independent investigation of the business franchised hereunder, and recognizes that the business
venture contemplated by this Agreement involves business risks and that its success will be
largely dependent upon the ability of Franchisee as an independent businessman. Franchisor
expressly disclaims the making of, and Franchisee acknowledges that it has not received any
warranty or guarantee, express or implied, as to the anticipated or potential volume, profits or
success of the business venture contemplated by this Agreement. Franchisee represents that,
~except with respect to representations expressly made in the Uniform Franchise Offering
Circular, Franchisee has not relied on any statement made by Franchisor or its representatives,
including representations concerning the actual, anticipated or potential sales volume or
profitability of any business including the Franchised Business, or the suitability of any lease
terms of any site discussed or selected for the Franchised Business. Franchisee acknowledges
that it 1s solely responsible for making an independent determination as to the suitability of any
site and lease terms for the Franchise Business and that Franchisor’s approval of a site does not
constitute a representation of suitability.

31.02 Review of Agreemeﬁt. Franchisee acknowledges that it has received, read and

understood this Agreement, and the Exhibits hereto, if any, and that Franchisor has accorded
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Franchisee ample time and opportunity to consult with advisors of its own choosing about the
meaning of this agreement and the potential benefits and risks of entering into this Agreement.

31.03 Initial Investment. Franchisee recognizes and understands that it may incur other
expenses and/or obligations as part of the initial investment in the Franchised Business which the
terms of this Agreement may not address, and which include without limitation: opening
advertising, equipment, fixtures, other fixed assets, construction, leasehold improvements and
decorating costs as well as working capital necessary to commence operations.

31.04 Receipt of Agreement and Disclosure Document. Franchisece acknowledges
that it has received this completed Agreement, and the Exhibits hereto, if any, at least five (5)
business days prior to the date on which this Agreement i1s executed. Franchisee further
acknowledges that it has received the disclosure document required by the trade regulation rule
of the Federal Trade Commission at least ten (10) business days prior to the date on which this
Agreement is executed.

IN WITNESS WHEREOF, the parties hereto have duly executed, sealed and delivered
this Agreement in duplicate on the day and year first above written.

ATTEST: FRANCHISOR:
Everything Yogurt Brands, LLC. -
By:

Witness
Title:

ATTEST: FRANCHISEE:
By:

Witness
Title:
By:

Witness
Title:

Everything Yogurt Brands, LLC/Franchise Agreement a8

Uniform Franchise Offering Circular



EXHIBIT A
To
Franchise Agreement

LICENSED MARKS

Pursuant to the provisions of the Franchise Agreement, Franchisee shall be authorized to use the
following Licensed Mark(s) on the terms and conditions set forth in the Agreement:

Bananas Smoothies & Frozen Yogurt
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EXHIBIT B
To
Franchise Agreement

CONDITIONAL ASSIGNMENT OF LEASE

THIS AGREEMENT, dated this day of , 200 , by and among.
Everything Yogurt Brands, LLC, (the “Franchisor”), , (the
“Landlord”) and , (the “Franchisee/Tenant’}).

WHEREAS, the Landlord and the Franchisee/Tenant are parties to a certain
Lease/Sublease Agreement dated the day of , 200 (the “Lease”) relating
to premises described in Exhibit E annexed hereto (the “Premises™);

WHEREAS, the Franchisee/Tenant has entered into a Franchise Agreement (the
“Franchise Agreement”) with the Franchisor to operate a Franchised Business under the
Licensed Marks (the “Franchised Business™); and

WHEREAS, in order to provide continuity of the Franchised Business, the Landlord
desires to grant certain rights to the Franchisor under the Lease to protect Franchisor's interest
under the Franchise Agreement.

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants
hereinafter set forth, the parties agree as follows:

1. Notwithstanding anything to the contrary contained in the Lease:
A. The premises shall be used solely for the purpose of operating the Franchised

Business (fill in Mark(s) set forth in Exhibit A to the Franchise
Agreement) as set forth in the Franchise Agreement.

B. In the event the Franchise Agreement between the Franchisor and the
Franchisee/Tenant shall expire or terminate, then the Franchisee/Tenant's rights pursuant to the
Lease shall, at the option of the Franchisor, be assigned and transferred to it provided that the
Franchisor shall assume and be liable for all of Franchisee/Tenant's obligations, duties, and
liabilities pursuant to the Lease.

2. The Franchisor shall exercise said option by sending the Landlord written notice of its
intention to succeed to Franchisee/Tenant's rights under the Lease by certified mail, return
receipt requested within thirty (30) days after the expiration or termination of the Franchise
Agreement. Said notice shall, without any further action, operate as an Assignment of
Franchisee/Tenant’s rights under the Lease and the assumption by the Franchisor of the
obligations, liabilities, and duties of Franchisee/Tenant pursuant to the Lease. The Franchisor
may thereafter assign the Lease to the Franchised Business, Franchisee, subject to Landlord's
approval, which approval will not be unreasonably withheld or delayed.
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3. Notices of Default

The Landlord shall mail, within five (5) days of receipt, by first class mail, postage
prepaid, to the Franchisor at the address below, copies of all written notices sent to or received
from the Franchisee/Tenant, including without limitation, all notices of default:

Everything Yogurt Brands, LLC
25 Washington Street -
Morristown, New Jersey 07960
Atin.:

4. Right to Cure

In the event the Franchisee/Tenant shall be in default under the Lease, the Franchisor
may (but shall be under no obligation to), within thirty (3) days after receipt of written notice
from the Landlord, cure such default (or such longer period of time if such default is not capable
of being cured within thirty (30) days and the Franchisor is diligently proceeding to cure the
default) and take immediate occupancy of the Premises without the Landlord's consent. The
Franchisor may at any time before or after taking occupancy, relet the Premises to another
Franchisee with the Landlord's written approval of the new Franchisee/Tenant, which consent
shall not be unreasonably withheld or delayed.

5. Right to Assign

The Franchisee/Tenant shall be permitted to assign its interest under the Lease and all
rights and obligations thereunder at any time to the Franchisor without the Landlord's consent.
The Franchisor shall be permitted to assign the Lease and all rights and obligations thereunder to
another Franchisee/Tenant upon the Landlord's written approval of the new Franchisee/Tenant,
which approval shall not be unreasonably withheld or delayed.

6. Acknowledgment of Rights

The Landlord acknowledges the Franchisor's rights under the Franchise Agreement, upon
reasonable notice to the Landlord, to enter the premises to take such steps as may be necessary to
protect its interest under the Franchise Agreement including the removal of any signs and other
proprictary marks of the Franchisor (without damage to the Premises).

7. Modification of Lease

The Landlord and the Franchisee/Tenant will not make any material modifications to the
Lease without the Franchisor's prior written consent, which consent shall not be unreasonably
withheld or delayed.
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